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A Report for more Transparent Competition Policy
of Korean Insurance Markets

The 1999 legislation streamlining cartel regulation and 2000
liberalization of loadings of insurance products opened up the
antitrust intervention in Korean insurance markets. The application of
antitrust regulation to insurance markets has resulted in the conflicts
between two authorities, namely the Financial Supervisory
Commission(FSC) and the Korea Fair Trade Commission(KFTC) due
to the persistence of administrative guidance on insurance premium
and the lack of clear exemption clause on neither insurance nor
antitrust law. There were KFTC cases about making joint decision of
insurance premium following the administrative guidance issued by
the Financial Supervisory Service(FSS). And the conflicts have driven
up the legal risk of insurance companies and could eventually increase
insurance premium while harming the industry in the long run.

There is a tension between financial and competition regulations in
many countries. Although EU has a trend of reducing insurance
exemption from competition law, the US and Japan as well as EU have
specific exemption law or clause that excludes the application of
antitrust law to insurance industry. The exemption is based on the
characteristics of insurance business that pools and transfers risks
employing the law of large numbers, which requires joint action
among insurers to collect and accumulate insurance data to make
accurate and reasonable insurance rates. In addition, certain risks such
as catastrophe are to be shared by multiple insurers to be properly

distributed. The competition policy of insurance markets should



consider this specific characteristics of insurance markets and the
presence of no less important prudential regulation to protect policy
holders.

Based on these observations on current situation both domestic and
foreign, this study suggests four ways to make the competition policy
on the Korean insurance markets more transparent and thereby reduce
legal risk faced by Korean insurance companies. First, the insurance
exemptions based on the distinctive characteristics of insurance
business should be stipulated on insurance law. Second,
administrative guidance especially on insurance premium should be
issued with ample consideration on the antitrust issues and the issuing
procedure should be improved to make a consultation between
FSC/FSS and KFTC before the issuance of administrative guidance.
Third, the primary jurisdiction of regulated industries should be
considered before KFTC intervention in order to avoid regulatory
conflicts and ensuing legal risk. Finally, most of all, the free
competition in insurance markets should be encouraged in order to
ensure market innovation that will increase the benefits of consumers

as well as insurance industry.
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n]=to] oW HEE WO 1800 A|AE AW (Sherman Ac)T} 19149 AR =
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20| EH-S A7 A (exclusive dealing), 7} A (price discrimination), 7]

40) ABA Section of Antitrust Law(2006)2} Hovemkamp(2005)& FA 02 7|<&.



DN mrmau 20141

T M&A), A 7He] &Y Ffr(interlocking directorates) 5 74 AgH4] oY
9ol et A1 130 Tk A9 8-S Bt A E A,

Q7|2 912131 -2 WHE ol T ol ciet Sk 2 ozl T Al
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41) 15 USC Section 45(b).
42) 15 USC Section 15(a).
43) 15 USC Sections 1, 2,
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44) United States v, South-Eastern Underwriters Association, 322 US 533(1944),

45) Workers' Compensation Insurance Antitrust Litigation, 867 F.2d 1552 (8th Circuit,
1989).

46) Sandy River Nursing Care Center v, Aetna Casualty & Surety Co., 985 F.2d 1138 (1st
Circuit, 1993).
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47) Parker et al. v. Brown, 317 US 341(1943).

48) Eastern R.R Presidents Conference v, Noerr Motor Freight, Inc., 365 US 127(1961).
49) United Marine Workers v, Pennington, 381 US 657(1965).

50) Gordon v, New York Stock Exchange, Inc., 373 U.S. 659(1975).

51) Silver v. New York Stock Exchange, Inc., 373 U.S. 341(1963).
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Aol gt A vhsw 485 AlQlskar itk T8y S ee2 AW
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1) OiZHE-MAHEYE A i

1869 Paul v. Virginia 250 o= HEH Y2 FUR o] =7k AL
2 715 7 Bk (interstate commerce) 2] ¥52o) EX] ¢rof AWl o] 8-S
2] oAl SR 2Rk i AIE WAL Sl of= A i o] Hle] X948
QIgstarL ZF =0 Hel}] AIS skl &= SmIth

18]} 1944 United States v, South-Eastern Underwriters IHA59)0]| A H& <
= TSR A SHHA, AR vkl A 2§ T4l HaL ofof w)
2} o TR A7t Al o) &) Il EA| R H|StE| Gl o]of whet
0)3]= 19454 wiFi - AL S A sto] Ha ol it =5 9] SAIeF vk

(0]

52) Ricci v, Chicago Mercantile Exchange, 409 U.S. 289(1973).

53) Keogh v. Chicago & Northwestern R, Co., 260 U.S, 156(1922).
54) Paul v, Virginia, 75 US 168(1868).

55) United States v, South-Eastern Underwriters, 322 US 533(1944).
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7F ohd 9o Ha el thsf v Whsd o= R Rye A8A 95 145t
AL Sl

ol ofgt Al Gl S, ST BEN A23E S 880 Bt iAol A
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‘HPAA O alFal7] 3t @A S 2= 19821 Union Life Insurance Co. v,
Pireno WE50-& 3l vl= ]l ‘HEY7FUALS 91F o] = 24N $lgh
wae] BA ) 32, wAsAel R EA 2 nEAeke) wa 4
F ZA, HAAAARE T R A o]ehs 371A] 27 (Pireno test)S 2+

A Ee A, B A oFe viAY
duAld, B LA, R 52 Ag7HA] diHd 3 sk

56) Union Life Insurance Co, v, Pireno, 458 US 119(1982).
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2000 d)) Z5H W= A O)5F9] ] (Antitrust Modernization Commission)37) 2]
2 B = vy - A O] Hix|eF ow vk o] AnbA] 284 @] o] =
4 9l oS Eargt vt Qlek 2000 9fl= il - AEH S HAskaL B
= AR W off FEle =47 2SlollA g o] A AR
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57) HFE SIS (Antitrust Modernization Act of 2002) A& OS2 \3‘}501 7;] 12219] 9]¢
Eg pAEY =AW sl ek oW = A Foke o JEHUAS
o)z]o} 5P olA AlEskaL 20059 5Y 314 %LOLE_ Za35k9c}
http://govinfo library. unt. edu/amc/report_recommendation/toc. htm
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o A= SJARSl tijt 2] - A Hago] SAI(EU APz Al07x), YA,

58) Lista(2013)} Jones and Sufrin(2011)& 4102 7|

59) 2013 L ZO}E|oH(Croatia) 7}YL. 2 287)=to] H

60) EU Ao o7t ZORK(TFEU) A26%.

61) TFEU; Treaty on the Functioning of the European Union(2008/C 115/01) Article 101
(ex Article 81 TEC).
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EU 2 EEA 9] AN o4t Q=g a} AR} AlQtef| tf gt FA|(EU AlsY

Z0F A|10229} EC A2 ERE o] ARS] 512 139/2004)E EU A2 o
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81200004 714551 Qlek, AlnatellA] 714ska gl Rest s B9l
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(concerted practices)” % E3| 2] - 7ZFA 0 2 Jujr}4 32 w714, 71Er A

22 TAATIE W), AL T, 714 A, 58 =AE AL BAISH
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62) Council Regulation(EC) No. 139/2004 on the Concentrations between undertakings(the
EC Merger Regulation),
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63) Commission Decision, Verband der Sachversicherer, 7/02/85 OJ 135/20 & Commission
Decision, Nuovo Cegam, 11/04/84 OJ 199/29.

64) Commission Decision, Concordato Incendio 1990, OJ L15/25.

65) Commission Decision, 7echnisches Kontor fuer die Maschinen-B-U-Versicherung
(TEKO), 20/12/89 O] L13/34 & Commission Decision, Assurpol, 14/12/92 OJ 137/16.

66) Commission Regulation (EEC) No. 3932/92 of 21 December on the application of

Article 85(3) of the Treaty to certain categories of agreements, decision, and
concerted practices in the insurance sector, 1992 OJ L398/7.

67) 201049 3% 31U A=H A8 2] A|358/2003& whAlshH 20179 3¥ 31U A=
of| 7 ojct.
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