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WEAAH (insider trading)= =9 F2 S@AP|(securities fraud) 8 &
sz 2021 SAAZO] ZEAMNALS](Securities and Exchange Commission;
SEC, o]s} ‘SEC’ 2} 8 As¥=(Division of Enforcement)?] &3t 1,193749] x| &
4772(4%°1ck D wmHE WRAANRE FAHoE A ghow, WRAAH
W= SECY A H(Securities Exchange Act of 1934; SEA, ©Js} ‘SEA’'=}t
) siae A o] 85to] A v BigoR Jith

WEAAR L] HEZ7HF(duty to disclose= A E-5H(common law) H|A|
AAME thHAH(face-to-face transactions)?] AIR1CFfiduciary duty)oll 7]%s}
of A QA= ct. 1836 Wehufjut thsU(Alabama Supreme Court)2 Spence
v. Whitaker oA 54 Z7Hx]o] digt =2 5|9 HAY A57 A 23= AP
sfgste] Aloks HAY 4 Aokl WAL o% 1309 7t AN HEF
A7 LR AFHAL, /A BldiHA oA FEIAATFIE 88 A2
196849 SEC v. Texas Gulf Sulphur Co. o]¥olH UHAS] AHE S HWFAAH
W7t @Enh SECE @AT SEAS] =4 s Sd Al HeE Rith
9)3]= 20229 59 @A wER Q] TSt E AlERIth

& A7e WA MEe 34 HES 245 WRAe] He-gEe] 84
BEY veEE SHoE WRAAN dH 82 1E. olo ml= 1174 4
o AF A WEAAH SAH(Insider Trading Prohibition Act)2] W& &
EqMth ol B3 SElust ARAPEHY ne s8R o8] Al AA Hlw
stof tiQk2 Al 1S

1) SEC Press Release(2021. 11. 18), “SEC Announces Enforcement Results for FY 2021".

2) John, P. (2018). “Early Development of Insider Trading Law in the United
States, Insider Trading : Law, Ethics and Reform”, Cambridge University Press,
p. 12, 11-24.

3) 2021. 1. 3. ~ 2023. 1. 3. 915 484, F3ld 5040]A|¢t Bernard Bernie Sanders,
Angus Stanley King, Jr.o] AMMA} "I 02 25513l Kamala Devi Harris £-5%0°|
Adegola g qiFdo] v g YRAAY FAHe 17t 7|t
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1. WA RIx{2| FX|

2 AFold yRAARE S JAE] PS8 E(Non-Public  Material
Information)E °l-§sto] SHEZ Adich= FAE Jnletct. WAAH = 49l =
gt Y = EHY % Uoho WRAAGE Bdidl] SEAY] 5444
A Gl WEE AR gtk ysiitE EAsH] ofdi A AnE FHES
Aol wizolth Iy WREAARY A2 FeRE £ odE FHE
gt Ao AP AHAIE HofiAlE Holof gitt.7)

A AdF R Wgeh MFE K| ofgal AR olER= 7] AlA
£ F&3] g3l AYHes FAE HHRE FEAFS] P4 olF =07t AFEY
o F7tERA 0] AA tidol H 22 UEHS A (Napoleonic Wars) A17] & H|=
#(De Berenger)7t UEel§ol il Aol THth= s19 AHdE fEste] 7Pt
FoorAt FAE AESE HRA ARdo] FHZolth® FHWFE= B WA 3|
A7t BEEA to] BARAe|ER, FHOoRlE LA Fohal HFHE FEstAY Thd
5171 7191 ARE 53h A2 F21S Al Ao Ik

SEA AR old Fd Atk F2 BEHo] Al BEHS WREAFAH
3] FE&5H] Y9k @ WREAAY B e BFHor HGEQN @ /Rt

= =
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4) W¥AKinsider)7t 2 A thidol =A9E R AKoutsiden)Te B7F7E 49 AA thdolch
otk o= A A el goj8 ARSSiEE B oA Y] ulgiiEaiE o]
€2 AT o= WEAAH = o1& ARSIt

5) vt AREAPPEE WRAAR il WS hE8 AR ol olgial slof 9] AEo 7]
3t FAIE Sk AEE (2018). “HIBANAES] Q1Y o8 W ARIAAY”, SHHA
T, 199 23, p. 103, 101-133. 9] W& 3ty

6) Investopedia, Guide to Financial Crime and Fraud - Insider Trading

7) Margaret Chew (1998). “The Adquacy and Efficacy of Civil Remedies for Insider
Trading : A Comparative Critique”, Singapore Journal of Legal Studies, Vol.
1998, pp. 337-338, 331-375.

8) F84=Y (2018). “AHEAPE E378AH AL 309AF, S84 2APIES, p. 8.

9) Thomas Lee Hazen (1982). “Corporate Insider Trading : Reawakening The
Common Law’, Washington Law Review, Vol. 39, p. 846, 845-860.
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9 el dEARelA skl 18] FHACKE UL ol RS IANES 5
L oREY AAA uidEAgeld SR weld WRKEY ARt 9

THAISHE SEA AlA =] o]t 12)

SEAZ} APEHAL 19609 SRt WEAE F24H| 7|5t Sds sk
FA7H AA el Hek SEC= F/d20)al Badt Qlojs AEAPde] 378487 &+
AR} 55 RO Shadslol YEAE] elg SRtk

Bt Aol BAE F1S Asska Al HelsheE o] Slsls 2
B3 APS Aol A1) RE TR Rl FRF PR AL
AZE Te(disclose or abstain from trading) & Z-& 273t}

M WRAAE Btk A8 el gl WEAAR Wk olspt A
A% AEdol ohd WYl WS Ba R Aol WIS FAE
SECE 4oln w5d Qlojg el MRS 1 e WHdl: Aoz %
dsio] @Ale] Welg FAAT ve] YEAAE Weke AA Zwoz nHgl
3,15 SRyt ARRAPSY A174x20014 mEAASRAE o8 TfAlStaL Al178
ZJ2014 22} HRFHALE AR, vl= 2 SEluThs el 230 A
sto] He] FAgolA o] A2 AetA oItk

10) Todd A Bauman (1984). “Insider Trading at Common Law’, University of
Chicago Law Review, Vol. 51, p. 839, 838-867.

11) Thomas Lee Hazen(F 9), op.cit., p. 852.

12) Mark J. Loewenstein-William K.S. Wang (2005). “The Corporation as Insider
Trader”, Delaware Journal of Corporate Law, Vol. 30, pp. 53-54, 45-78.

13) Insider News(2021. 8. 6), “What is insider trading and when is it illegal?”.

14) SEC Speech(1998. 9. 19), “Speech by SEC Staff: Insider Trading — A U.S. Perspective’.

15) £33 (2010). ‘WA = 39 T2 5F 9 AFEAFHAL ve7hE84E ol &
Y SAFY", I FeAst, 55, p. 140, 139-165.
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WEAARE A Heide © WEARARZE SEA #fdtelghe Zlo] Q1 H o
of slal @ HAIY A HAMUFAS] He)- =4 HAEEY F84) A HE
(JHo] 371 AlE7F mEEolofF St Syt ARRAPIES 1A He-=4 W
Q- AR RQIE 1A 0 & PASHAIRHO) vl SEA= ©fE HAISHA] G=th

U AEAPEHEE A174%00 ZASt] WREAARE AASHARHT wl=
SEAE UYHRAAHRE AAlek= ME 74 EASH] il XZZA APIEA] 2%
(General, Catch-all, Anti-Fraud Provision)22 £&]= SEA §10(b)oll =7 5}9]
AlAgtct. SEA §10(b)= 582 "iufel 32stod(in connection with the purchase
or sale of any security) 2% 32 A|& $Hmanipulative or deceptive
device)& ©ol8{use or employ)sk= A& FXok= ZZ XFo|t}. SEA YHS 5
L3t Franklin Roosevelt®] 14 Thomas Corcoran X% £39] k= HAEX]
B 7O SHAIE ATst7] Rt EAfoletar 5131 18)

A F2 APIE aF Y iAol HHA ZAlola19) FEANY F2(Rules
and Regulations Under the Securities Exchange Act of 1934; Rule, ©J5} ‘Rule’©]
2t ?h) 10b-5% olF FAIHCRE Aot @ ElE £Y & Sle SHdevice):
713(scheme) - Al (artifice) ARG @ S8 AMIS] 519 HA-EA] 2+ @ API7F 2
Qe B9 BY- A7) $FE oJnjgict. 20009 849 Rule 10b5-1-Rule 10b5-2
7} F71E o] YWRAIAZE HARIH.

16) B4 H9e ‘TR0 BExido] Siet 3R v 4= ke AR 2 Aot AIH e
2 1 ol&Z B9l st

17) A178%22 18] At 22 JESPA; 5o st AAHTE 4= Sk

18) SEC Historical Society, “Fair To All People : The SEC and the Regulation of
Insider Trading’.

19) A1 (2021). “A2AEHEY 22747, HIAL p. 216.
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19004 o]H7HA] 7|4 FFoAl AEE A SNk FUAL F8 FHEAHA
T YA & SdAAAEWNew York Stock Exchange)’t 7124 29 RS
S/ shlout FARE Hoo] FESH] gith20 AR HimE gllout ¥
T oJxfe} Qo] FFoflA| o' ARIQIFEE Hohx] okar FjAlogk ARIGIRE
Holng FEES AGeA AT & Aokl sisichz) e Aol ZAsto]
A AR HRIANATI A-HARE AgHAlo]al, vdEASd = FEE
o7} QA b=t 22)

1909¢ FAEAR el digt A=
419 (1909) oA HEAR= 5 A% 82 E54983F AM(special circumstances or
special facts)& I7NFE F7F ATkl siQitt. oF ‘St ARl ¥Z(special
facts doctrine)oll wet @ HHAZ A oAt P S-S Aoy BT A
Ao digt FEE FAsHoF sla @ R F= ¢ 22§ Ut SET dRolv &
ek ARHRIA] offof A glo] RS INSHeS 23 ofds] 74 A
UWEAE pl37ls 8 B E ol8sto] SES AT 4= Atk Zolxith.249)

19339 wAEAIR  di¥(Massachusetts Supreme Court)> Goodwin v.
Agassiz - 283 Mass. 358, 186 N.E. 659 (1933) oAl SA1 AE(F=Y hHE
AE3t oA 7t FHE w71 A FALZ vt Aol dis) 29 v 54 AE
of Exfslo] I AR o] AZHA| ¢k, HHHEAHNA oAl YL A9

o 7jstel FSI HRE FAT ANCNTE s SRk WAL 41219

1o

%%z ¥Z Strong v. Repide, 213 U.S.

20) Michael A. Perino (2019). “The Lost History of Insider Trading”, University of
Illinois Law Review, Vol. 2019, p. 985, 951-1004.

21) lbid., p. 960.

22) Margaret Chew(F 7), op.cit., p. 343.

23) Barbara A. Ash (1988). “State Regulation of Insider Trading-A Timely
Resurgence?’, Ohio State Law Journal, Vol. 49, pp. 399-400, 393-416.

24) Michael A. Perino(&* 20), op.cit., p. 956.

25) Manning G. Warren III (2018). “A Birthday Toast To Texas Gulf Sulphur”, SMU
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FE RoolA] gdonw HRE F6HA] g Zol API7H 2 % glth20 tiHA
dollx dF == HEYE HdEARRE G2 ARSI WREAARHE AP
SFSHA] e=ttal ARtk WiRAAH el digh SEC] 7] HTe o] HEe WH
SP7] 918k Zo|t}.27) SECe SEA §10(by& FAI5Fste] 19489 Rule 10b-55 A%H
st} YRAAR WS DHA7|A Het.28)

19619~19649 SEC 91€4S U3t William Lucius Caryi= SEA §10(b) %
Rule 10b-501 2Asto] WRAAZ AAS Alwtch. WA= Aol digh &
ARpe] A= ko s T 59| 4t Aol AR ofold Holzt s of
Folr}. William Lucius Cary+= In the Matter of Cady, Roberts & Company2] 3%
SJZoA UFAAZ Ol iRt SECO] oS BRI Rule 10b-5& 23kE FEsH
L A1 390l gt FRLIet Al X remedial provision)CE HEZHO| He]
Q} GAFAE U=t 29 of7|A ‘disclose or abstain rule’©] SA%H}) SECE
‘access theory' & &9 WEAR= A9l 7Iste] A 53 HH F QFo]| A QA
Zou Fak A4 9% vlE 5 e HEE IS 't =

o= FAIA iAA= 2] 222 Yot
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=

1}, SEC v. Texas Gulf Sulphur Co., 401. F.2d 833 (2d Cir. 1968)
- 37WAPS] WRAAR ] digk 2z AA

BEHo| a2 Ao HEIMARE SNt AS A1E Bt 2 5
Q1 9FL =o] Wi}l uigArl AgTA 0] 9= AL H¥RE3I}30 SEC v.

Law Review, Vol. 71, p. 988, 987-998.

26) lbid., p. 989.

27) Michael A. Perino(F 20), op.cit., p. 964.

28) Richard J. Morgan (1982). “The Insider Trading Rule After Chiarella : Are They
Consistent with Statutory Policy?”, Hastings Law Journal, Vol. 33, p. 1407,
1407-1439.

29) broad remedial provisions aimed at reaching misleading or deceptive
activities, whether or not they are precisely and technically sufficient to
sustain a common law action for fraud and deceit.

30) Richard J. Morgan(F 28), op.cit., p. 1432.
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Texas Gulf Sulphur Co. °ll4 S7HAPES] HiHAZ S, HJEINAFE
HEoh= A SEA §16(b)2] oAb Y- Ao PEEA] =Bl Hol &
Y32

Texas Gulf Sulphur Co. & 7iUt}e] Ontario A|F& BARIAE Kidd 55 F+¥°]
FEo] FRT AoE AL et #ES BoAE FRldEch ARl XA
o2t BARES 24 AHE R 28 ool SISk kit L Alelol ¢
At z|Qlo] FALE iRt AROA FEo] WiEE A9 TAFAL HiEst
A} BAKE 1964. 4. 12. 012 ¥QI8al 4. 15, B4 AnS WH;33)
SEC v. Texas Gulf Sulphur Co. = W#A27F SEA §10(b) % Rule 10b-5 ]
olgfr AT %O wgoltt3d) AUFAYLL A7 EF7Ao]l B
AOoZ2 AARAYL SiAEA] Pobr= QFETAL R3S WRARAHZE fiHolzt
= Zars] HAE L, YRAe] ¥ 5ol et =217} olojXith.
HAROIES 109 & ARIFoIZog thAE]lou 3637 Q7 E @
HEO] F8(materiality)Z Toh= 7122421 7l dEld FAFAHreasonable
investor) ¥ @ X7} A Zlo] ofH, F84E 1 FEO Ad 7eA
(probability of event)@} 7|H== 59 3(anticipated magnitude)S 71&°0 = wot
St i ® FE7E Al 9] AupE138) £ARpL ol HEY w7k F1E]
A B2 AL 71pE|ojof gtz FE-2 o Xs] {AIHH.

SEC v. Texas Gulf Sulphur Co. oA ILFAHA3NL SEA §10(b) & Rule
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31) The Rule is also applicable to one possessing the information who may not
be strictly termed an ‘insider’ within the meaning of §16(b) of the Act

32) Richard J. Morgan(3 28), op.cit., p. 1415.

33) EYR= 1964. 4. 12. BH 4. 16. 7= A& Afsiit.

34) Lisa M. Fairfax (2018). “From Equality to Duty : On Altering the Reach, Impact,
and Meaning of the Texas Gulf Legacy”, SMU Law Review, Vol. 71, p. 732,
729-748.

35) inequities of an unlevel playing field should not be “shrugged off as inevitable
in our way of life” nor remain uncorrected.

36) Marc L. Steinberg (2018). “Texas Gulf Sulphur at Fifty — A contemporary and
Historical Perspective”, SMU Law Review, Vol. 71, p. 637, 625-641.

37) Chiarella v. United States Oﬂlﬂ“ WEALS] Ho7E 2AEUL

38) Al ABRS aEfstct. 19608t &5t Dow Jones Broad Tape §°] aigsict.
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10b-58 <A WRrAHAHRE AL & Jokal AAsHal, WA #Hee A
7184 239 SiAS FA R Wglt)40

2000 8¥ SECE Ruleg U 7gstoidl) 10b5-1°] S8%Hmaterial) vIE7H
(nonpublic) AE(information)°] 7]¥FeHon the basis) 7|2l(the purchase or sale
of a security of any issuer)& Tg42st] WEAAZH7} Rule 10b-50] WE AA
tidoe] == 2 BEsiRich

SEA §10(b) % Rule 10b-57F WA A A7 € & A=A AR =
9] idolQdt. 20000l o]28 Rule 10b5-19] HEOE WHAAHRE 224 S
= AZIE o] ZRAZZI0 WiEARARS] Hejoll disiME B g0l IRt
I, A9 HEe WYY wE 52 SHeE IEE Aol U= neiis
87K o]& M7 e A= A4E A}tz

o} QhhEelel 4 ajus SECe] e

1972 FUst Lewis F. Powell Jr. TS SHCE ARt WHEAFAH
ARt gt SECY] BHfIRt Hdtel olES A7IshaL4d) o= SECY #H3t H4
& oJojAtt. Lewis F. Powell Jr. & SECS] Hgt 3HHE SEC7} SEA §10(b) ¥
Rule 10b-55 E-8olo] ZH 23] wodt ol S sidsio] Fela i
9] 3HA(the edge of rationality)o]] ©]211 K11 v]wslict,

39) AU HAL 157K writ of certiorari)® S0 AZF 807~100A H=RE HEtsR=d] A
TAA(Petition for Writ of Certiorari) HJoY 3F7FER] Ldth(Wendy G.
Couture (2018). “Texas Gulf Sulphur : A Case Study on Responding to Market
Rumors’, SMU Law Review, Vol. 71, p. 677, 675-695. & Z15}3ct)

40) Stephen J. Crimmins (2021). “Chapter 14. Insider Trading Investigations - SEC
Compliance and Enforcement Answer Book’, Practising Law Institute, p. 1.

41) 1bid., p. 1.

42) the purchase or sale of a security of any issuer, on the basis of material
nonpublic information about that security or issuer, in breach of a duty of
trust or confidence that is owed directly, indirectly, or derivatively, to the
issuer of that security or the shareholders of that issuer, or to any other
person who is the source of the material nonpublic information.

43) Adam C. Pritchard (2003). “Justice Lewis F. Powell, Jr. and the Counterrevolution
in the Federal Securities Laws’, Duke Law Journal, Vol. 52, p. 844, 841-949.
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AN HYE Chiarella v. United States o4 AlQlo]Fof 7|5 UHEALe] HAS
AlRtstaL, Dirks v. SEC oA FHE|RA Al AEAGR} 7l/14] olols F
717} A= 45 FHFsto] SECO] Rule 10b-5 si4o] AlE-S 7t 40

1980¢t) A 3871 M&AE H5otal WEAPE 9digh olels FHS3r=
9|38 RE=r}47) B0 ZH3E Ivan Boesky:s M&AS] £AF6Ie] 3009 &
2] 12 HES 280k 29 g7 A4hE Afoto] ul=e] RA; 4009 YT &
T2 HE SH51gou WRAAHR Qg Aol HXIrt4949) 9)3jet oEZ
WEAEAR ] thet AEgt FAE 8oy YRAARE F4 siiske tid
9] Hes 3% SEAY AER AR Eoo] AdEskA] ddth. SECE Rule
10b-59] A=4 sfAle Al =gt

ek

v

. XS] 88 U

1. ‘LHEXF Zste| Hxj

SEA §16%= 3AH9] oA AY-10% oV FAs A%t FolA +2 A W
< SECO| HilsteE skal, @7|uful](short swing profit) ¥Igh SRS 1793t
oh WEAAZCIA Qs UEARR] W= SEA §16HTH Hoi A PR}
71 50] B ZRE|A50) 2|4 =1 itk

AR AR AL uAe] weleh WHS welo] Stk WEAARE %

44) 1bid., p. 930.

45) the motive of the insider, on whether the “insider personally benefited,
directly or indirectly, from his disclosure.”

46) SEC Historical Society, op.cit.

47) New York Times News(2016. 12. 6), “Timeline : A history of Insider Trading”.

48) CNBC News(2020. 11. 28), “Meet Ivan Boesky, the 1980s Wall Street titan who
inspired Hollywood — and ended up in jail’.

49) 19874 SECO| WREAAHE AlQlght. 299 AY9S Bosta, 19 279 H3d& A&
sk, Ao E S Az SA=HAU

50) SEC Insider Trading Policy.
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93] AL SECE 4] 9]
She A95D Z48hiA 8 Aotk

Sefeks 1988, 1. 1. A9 SUANY A105%04 WEAAR FA 3L
AVRITE 1991, 12. 31. Al 6 AN A1882R0lA YEAAg 2AE
T zgow Resln ynAe] Wels TAKoR FAIE ofd @A KA
A174z004 THT Yol Welt el e ¥ &% ARl e
o] EAIEA] QR & A Wele] eto] Q= Aol itk SECE # 99 HEAA
g0l SEA §10(5) % Rule 10b-52 sjafsio] o3t 4 lout ARAAES
Aol W91 Weks] FAst0] H 59 WEAAd ] o] olgrie Bl gtk

ot
tot

ol x} & Aolxl SECe] HskE AA|

2. &AL L XKInsider)2| 242
7} AR AHO]2(Knowing Possession Theory)

INEA B2 AEY &fABI= AEE IMAU AdE Jug 977t e
bg RO Af AT MY TAThs FEARFOIES0] Atk FEA ARl
SMEA 2 FEE st WRA ] AA HdolT

LRt FARAA] SAEA] 2 HEE ASSHAL Al JERE ASRE AJHOIA A

dshd AEo] 7Isto] Aste Aoz HO] AA Wt #bY g2 4 Sl

E. Powell Jr. H5i¥ 501 2J5te] AlQ1olFol22o = At

51) 7} Lewis F. Powell Jr. i@t 22 395 oujgict.
52) S 8H=UGE 8), A A, pp. 46-47.

53) YEARE E20]1 BE ARIE 233t

54) YAAG 19), &9 A, p. 218.
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L}, AlQlo]Fo]lZ(Fiduciary Duty Theory)

Aol 2827 AR Y T Bt 7] AARE i 595
AR o B Zo] AQIoRololks AlglojRolRe T4 HHR-ge]

E3} tfju]oto] 84 o]&(traditional theory, classical theory)2 A A=} 57)

i

1) Chiarella v. United States, 445 U.S. 222 (1980)

A7} Biitoll gt A4A|9 A (takeover bids)E U4lsl7] ¥ste] Pandick press
o} ARZ AZstuct QIFAIMA Aitel Bitd Aee A=A Agkont
Pandick Press®] Q181& Vincent Chiarellats Biite] A4SE FEsto] $41& vlj=s}
R AR AR Y] TN A& 415 v =sto] 39t He] 9 o] o}E FS3itt

ARIAH YL SEC v. Texas Gulf Sulphur Co. 9] FAHARO|Z 7|%35F HH
9] H5{parity of information)®2t} & FHASH HE HZ9 55X (equality of
access to information)ol] <5t 45 A5t oY Lewis F. Powell Jr. 7}
L3t O] v AL o & WSk W RAL HAE SASIt

A HYL FJHIZFEE WoT AlF9 TA(relationship of trust and
confidence)7} = 749 QA== Chiarella® Ajit-Biite] WRAE oflil Bjit=
HH 71" JHE 853t Zo] ofy7lo] ARIYNE FEokA] d=ral sigith vl%
7R A HEE T3] AfH{mere possession of nonpublic market information)s}
+ 745 SEA §10(b)E 28 4= glth= ZolH.

AQIoRe] pRIRE ABHoRE A oAb AHiEE 5ol
Al TEEIAY BFHE A F FLAEE A/ A2 =N, AF
JFF AL U= AL S| A2 YA 7] Sl Qi

gl

&

55) #zoll& Chiarella v. United States ©llA ARESE Hdo| mzt W3} AFQ] $A o]
E(Relationship of Trust and Confidence Theory)2& &34, Dirks v. SEC oA Al
QIolF e HEAS ARESE o]F AlRISjFol&(Fiduciary Duty Theory)2& E¥Ith UA
A 19), 4] A, pp. 221-222. & syt

56) YAAG 19), 9] A, p. 221.

57) Karen Schoen (1999). “Insider Trading : The “Possession Versues Use” Debate”,
University of Pennsylvania Law Review, Vol. 148, p. 243, 239-284.
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2) A1919}E0] 20| Ket

n37NE R ol82 SAF R Ofstolr HHEY. RAPE o] S8
ZHo] gt vERA9 5 (duty of confidentiality)S ¢JHlote] F-&3PH A tiito]

e FEREOIES A nlE7iE g . o8- ARt
FEREoIES 53 m oAt Alftd &= (@F =T AL 7Fs 8
HEE Aol ARSRoRA 85| iRt RS fRlshAY 23E ol 7hs
& F9YEE 11859 o7F glo] K-8 AE YulFitt o) RAPR-8olE RA
7b g ASS HE RS 785k AE o A9E A SRt olger

AR1OJFo| 23} HAR-EO|E2 AT B 7]5-5 gHr}.5960)

3. 3Al 2 XKOutsider)2] zH2!

no] Ale @ FE YHo| et R lstel ASAL @ AP o
o] Splstel ST RS S ]S o]8d AdsAL ® AR g
AN A71H St 52 ARG Ste] HRE SHBHE AT WA 5 Urk6D

7). B7pue] EAAE 24

IrEhe S5EE RollAe Bl HiRt JEY] £E85S o8 AdE
A7) ffsto] B o] 2-8Ert.02)

S7/N(tender offer)= FFolA 42 54 70l 54 7HEos wijg A
= BRche Ao B4 AVHET 2 7142 AARITE Rule 14e-32 374
k= =9l Alsto] WEAA o] tfesk= Sho]c}63) SECE Rule 14e-32 3IAL

58) Stephen J. Crimmins(3 40), op.cit., p. 5.

59) Washington Legal Foundation Legal Pulse(2021. 9. 7), “SEC Takes a Crack at
Expanding Misappropriation Theory to “Shadow” Insider Trading’.

60) dAtAR Lol United States v. Newman 664 F.2d 12(2d C1r 1981) oA #4548
O|EZ 483 v} glou}, AITHYS 19840 FAR-8olES 485t

61) Stephen J. Crimmins(3* 40), op.cit., p. 4.

62) Syt ARAPHE A174% 2804 I7Rulsol gt He 74E& Er

63) Jeff Lobb (1999). “SEC Rule 14e-3 in the Wake of United States v. O'Hagan:
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WEAZE ofd AL 37t HE RS IAeHAY AdE Ddctes 4
T A ARz 64)65)

SECE AoiHde] w2 oo Rule 14e-39] A&A ou7t Z2Hd 7oz B
ottt A=k Ydo] SEC v. Texas Gulf Sulphur Co. 2F Zo] FHAGo|Z0] ulz}
TSP Chiarellaxs BEE 3754 AdE TEsioF SEEE Rule 14e-39] A
A& oJu]7} Qict.66) Chiarella v. United States oA A¥tisgo] W3} A=<
TAE AXRE o]F Rule 14e-3 AAIA oulE 7KXA €. AQIQIFE 8702
SHA] 9= Rule 14e-39] ZH/do] it of&o] A7|=A o, SEC= AdtiRiHo]
SEA §14(e) ¥ Rule 14e-3°] w3t SECO| HIRZ AIZHt 4= Qlryal qcho7) B
w2t WS SRt AR 229 2 olF W FRAPHE AR AR Hie
4 SAL ZE AHE FAISK= Rule 14e-32 Chiarella®] AH{2F AA|gHct.68)

United States v. O’hagan oA AFAH U] Rule 14e-32 AIRISF 9HkS
87102 sk gh= A 52 &A= SECY HgE Hold T HH2lolEal sl
U, o€ SECY] dgt #I9lell &3tehar shich.69)

. B49-80]&(Misappropriation Theory)

2% Dorsey and Whitney2] M3 A} James O'Hagan®| 117§ Grand Metropolitian
PLC7} Pillsbury Company?] A&E-& QI43itl= AME o]870)5t0] J3HE 4o

At AWHEYS United States v. O'Hagan, 521 U.S. 642(1997) oA A&E2 Al

Proper Prophylactic Scope and the Future of Warehousing”, William & Mary
Law Review, Vol. 40, p. 1858, 1853-1884.

64) Samuel N. Allen (1981). “The Scope of the Disclosure Duty under SEC Rule
14e-3", Washington and Lee Law Review, Vol. 38, p. 1059, 1055-1073.

65) Chiarella v. United States °JA7[|+= FHAFO|Z0] wet JHO AF AAA
A LA WAL HE7] wiEolth

66) Samuel N. Allen(Z 64), op.cit., p. 1059.

67) lbid, p. 1060.

68) SEC Historical Society, op.cit.

69) Jeff Lobb( 63), op.cit., p. 1859.

70) AEel oohr] oot A Azte] 5] =98 EX g 7HsAdS AR



S8 st T 59 1AL 0 13 38 - 19098) St . Reice 3458 20028 st g st e (RN

Qlojol 2ol w2l U] WSS PAHRE0lR] et AR YRR Ithsto]
Ay AR YS3 TEAFRARE vito Wt Al gulsle] At

A Tt AHEAROl 2ot AlR1o1Fo &0 vis) A4 o7t St 7

filo
ot

A

rr

o}, RSP Tippee)2| A

Qe AEAPES A174E BB REAAR o183 A178R2 AR W
UYIE WS FEIt] 2% AniuAe HEAELYR o FAoRe] 4
A7} bl gio] SIS eHerh 7D mlEolAl: o2 85} eRer
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1) Dirks v. SEC, 463 U.S. 646 (1983)

B gt B2 B4 ZFE Algote Ak d€¥Y Raymond Dirkse
Equity Funding of AmericaZ} AR 1o}t AXSIIck= AgS T2, FAF o}
oA Equity Funding of America FA& H-G35F X419} o]& ojsit} Exx}

+ WA Raymond Dirks7} @74 X153 JE-E =73t Aot

71) SEC Historical Society, op.cit.

72) Tt 2002. 1. 25. A3 2000=90 E; 13} HESLHA YRS SFHolal ol 2t
2 ol&st= FHoll 23 FESFAL 71t A THol Y = Stk 13} FESH
2] Aefzh AAEt Y 2009. 12. 10. A3 200856953 T,

73) BABESHAE 12F 97 0|3 9] YF AR St

74) Austin J. Green (2017). “(Beyond) Family Ties: Remote Tippees in a
Post-Salman FEra”, Fordham Law Review, Vol. 85, pp. 2798-2799, 2769-2802.
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A Fo A Fst] ofgal eFol yEht APS Gofl ekt A 71
H]3] B8 753t tto] AI3HAQl SEC] RAto] ofzgo] Y71 Zolt}.75)

2) HHE-Xt 210 Z2H0j| CHSH =74
AuigAL I MRS RER o AloRE Rgdls gudg

AmpE YRE USSR Sune] HUe dwAdN gtk WAL S

o] Kl gEKlel Q1A ololg gisiol NS MWL, +HAE olF YA

Stolof S A% RE o &akd £ A tholct

FAEAIRTE JEAZY g7peg AU AFolu 7oA AE(gifnE
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United States v. Newman, No. 13-1837 (2d Cir. 2014) oA dFAHLS

7 JHA AEE AEE ATt A= AR 347 o] &2 o A4

S}= o]ojo] ZwEojof Fhhal o] Dirks v. SEC oA FA] olgslyion79

Salman v. United States, 580 U.S. (2016) oA AYiHAL A1 oA A

HE A5k 7914 )9S et 4= Jltkal 5tof Dirk v. SEC & A&RIgct.80)

United States v. Blaszczak, No. 18-2811 (2d Cir. 2019) oA HAR= 7]e] H]

75) SEC Historical Society, op.cit.

76) Newman v. United States o4 ti7l= 34 - A3tzo| FA43E FHZo|AY olof 4
S3l= o]¥(exchange that is objective, consequential, and represents at least a
potential gain of a pecuniary or similarly valuable nature)e]ojo} 3tthil it
‘Jon Eisenberg (2017). “Insider Trading Law After Salman”, Harvard Law School
Forum on Corporate Governance 9] W82 Zarsl3ict.

77) Dirks v. SEC ©]%& Z|Ql(acquaintance)< friendZ 1¥E 4 AY O Newman v.
United States oAl E¥35] W& A (meaningfully close personal relationship)2t
1 3o, YARA 82 Al&|(casual or social) TARE FESIA] Lrkal 19Tt Jon
Eisenberg(F+ 76) < #arsioict.

78) Stephen J. Crimmins(3* 40), op.cit., p. 6.

79) Tt SRR Yo] Dirks v. SEC oA ogdt A& oYt}
80) Jon Eisenberg(F 76), op.cit.
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g FHES AEHE fEst] SRHE] AEHA o woA I HHAR|E AH]A
dE AeZ SEA 810b)& Code Title 18 §1343(wire fraud)-§1348(securities
fraudE 7145kl AWFAHYS Code Title 18 7HQIA olelE SHE L7t ¢l
TRl BARICE SEAZF 7HR1A] oo et Uit AE ol82 SAste] ARS] AR
= ZXsp7| 9l APgE Zol2hd Code Title 189 APl B

(embezzlement)ollA 2t Zlo]al, o fftolut 7jQlA o]ejo] HEF FHSH]
Jeittal sfo] 84S Aslst Aol

SECE Code Title 189 W& AAE A< Hdto] it IAkadS =4 o4
= HAl(beyond the reasonable doubt)& AZATH S0 QFEH AT AHHAGEALS]
AH olds FTEYE "QE gt SECF Sdoks WAASS FAY 994
(preponderance of evidence)2. & ZFESIAE 71017 o] FHsfof slHZE WA}
A7} et Beed Atz ojod 4= Qlrk.8L)

ol At Yol WA npr|ohal AYFLHUC R SkEolm 2pHETt82)
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o
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‘ru
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o Ap1A S A4

Q3o A Oleksandr leremenko’} AF1A a7] 714&(deceptive hacking
technique)S ©|-85t] EDGAR8SI| H&slo] F/MEA] 2 2] HRE FE3l0]
AE7E S/ W7 6789 A1 TR 27119 713 FARRRRE S wlsTl A
RS Aol ol8siSirh a4 15770 49 BEE gRlsie] 4107 2 o]9lS
E510ith84) SECSF AdamdS 9] AEO 37 A olF siste] 1 K
7180 At B WEAAARE AT 5 AL siGiH. AlQIS)Fo| @850 7

81) Cleary Gottlieb Article(2020. 1. 13), “Second Circuit: Criminal Fraud Statutes
Do Not Require Prosecutors to Show that Tippers in Insider-Trading Cases
Received a “Personal Benefit™.

82) Blaszczak v. United States, 2021 WL 78043 (Jan. 11, 2021).

83) Flectronic Data Gathering, Analysis, and Retrieval system®& SEC7} 2YFsk= &
Al Aladlolt), fEjuEte] F805Y DART AlAgF FALSHT

84) SEC Press Release(2019. 1. 15), “SEC Brings Charges in EDGAR Hacking Case”.

85) dA7F AL AQIYFEE Fslttal BY|= ofFoh
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uf. WA wele) A4 S Al

SECE WA A dide A&HoR dshes Al 2t SEA §10(b)
% Rule 10b-59 XA AP|EA] £3o=z WRAAARE A5 deol ¥ +9
SEAPo &9l th8o] 7hssith SEA AW BAl 2EA AP|EA 239 FA|
7F BAIEA] 2 SEAPIC] T Hi8o] 7Hssies el Aol WRA HAE
A& gsh= SECY] Hikew= ERRlo] AT 4 fle AHA Hdske A= A=
iAol xke & Qloks At A st ARE FASH sk B3t dth
A WREAZE A7 Eos e 4 vkl AZshE AE ddstA Fof
S Aldo] 2444 Zolch

Ak At Plizer’t TF A& A5 oF= HIo|Q A2k ZJAF Medivations Q148

= JHE ZESE Medivation?] AFA7E 9@ 4% Matthew Panuwat2 34|

Medivation?} IncyteE H|W5FHIL I+ Medivation®] Pfizero] 2145H Incyted
F7PF ASE Zolet wdslth Medivation©] Pfizero]l Q¥ S A%
Incyte?] F7R= 8% 4355t Matthew PanuwatS 119 9] o]olS 3E5}
At Medivatione] WRAFAZ B2 Matthew Panuwat®] JF 3 5 AS53 4
w0l Jlajo] ofugt AEle] FAE Adte 4 YES FHSACL) SECE
Hegolee Hefalol YAt GRA ASe HRol Zjst] e sl 4
806) SiAH7t x| tigt HIEFA TS FEItal )= ofHH.

87) SEC Press Release(2021. 8. 17), “SEC Charges Biopharmaceutical Company Employee

with Insider Trading’.

88) Thomson Reuters(2021. 10. 1), “SEC agreesiveness casts a shadow over corporate
insiders’.
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S A#fgt B$-% SEA §10(b) ¥ Rule 10b-5 9Julo] figstctar weksict,

AlR1o)Fo| 8ol wt WRARS, AHEf-8olEo] wet RAE FfAlsh FHA
o] Bx3t 9 HR7|&0 ¥ o8 Ace T 43 SEA = WA |
N5 ol A0 & -8Rtk

4. HHo| £QM(Materiality)

HWRAARZE sk d A7 F27%8H(material information)E ©1-&3foF
gtk 19609H] FHP7HA= WRAAR ] A A ds, olf= WA AA
ZAMEAS] HDE SHOE =97t o]Fol4 Fa4go] gt == HlwH A
o} Q4L s EXKHreasonable investor)E 7|&0=2 FIE WHEAZ £
UEA] o7 5= Wk 2 0= HAlrh

FARAE iR AAREE #5s] S8l 42 ARt 583 dEe 1A

Helel F7Rt BARte] Bt givol] ek u)d 4 glojok diTk. 1 R AR
249 WAt ¢lu SR F23 OIS AL Zold Fuskt solo] &

3 WS35 719e] Q4 sl Be S2-uae] 2A-EUE 2] w
39910 W7 A28 AEC) £4]- 20 AAgAe] ¥E 52 olujgict89)

240 et et 7128 gitk. SEC: 54 YEE F8sithn L7t ofo}
& 9 7h5Ao] Rl se] 1 Ano] Fe4e sis 4 glod kad Aust
2hE ) AdE s e Aol ehgeitha wheln otk ARol R4S B
et FRke SECS} Mo Q7] whzolct90

24 RS O g B B4 24 aFT A @ ) A Gt FA
olg 7Rsat ol Eiotal mixo] AN WSS AL AOR B & Qi 4}

I3t 7§99 (substantial likelihood)o] 34 ©f F-2/d0] Q1gHct.oD

>~

89) SEC Insider Trading Policy.

90) 2013 Insider trading policy.

91) Joan Macleod Hemingway (2012). ‘Just Do It! Specific Rulemaking on
Materiality Guidance in Insider Trading’, Louisiana Law Review, Vol. 72, p.

1008, 999-1054.
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SEC v. Texas Gulf Sulphur Co. 4 AFAHALS FEO| wfx=F, AA| 7
o 5 AE7} SAEA Lol S84 AR A Z|A(probability) @ F
QX (magnitude)S 34| HAA E-5(totality of the company activity)= &5}k
of gheketttar sl

324 AFHreasonable man)o] Z2FY W F24LS Fol(attach importance)st
A oj5of wt wsi, S0 FFS HIAEAIE 7eo® S

1976 AL HLS TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438
(1976) °IA += AHd(omitted fact)o] BN S dd FAA A ol& 7t
5%t JH(information made available)?] &3to] vl ojof T Algst 7fAAJo] 9lo]
of TP Jitk AtiHe] FET IR s dYH 57 Fasithe

1T £ e BE FENE Jultiths 7ES Aol 9 kg4l A
Aol 27 ol 3lol 3191 #A| B2 e Ao SRS FolsheA] o R
£ 710 & 513tk

Basic Inc. v. Levinson, 485 U.S. 224, 238 (1988) &= £9A42 324 EXxp7}
245AY 519 HA|E AH(withheld or misrepresented information)o] 2j]
(significance}& F-oI5k=A] of o] et Rithal 541 95)

TSC Industries, Inc. v. Northway, Inc., Basic Inc. v. Levinson & $8/49] Tt
71%E AR dAo] 28570 megt Fio] gt i R AR
o] I B2 W82 1A AR BAOl ofEste] wEtdlof stHE F2449] 8st
3 FYE Wele A2 ogrho0 H3E 7S AXlele Ao] HEe B £ 3

92) An omitted fact is material if there is a substantial likelihood that a reasonable
shareholder would consider it important in deciding how to vote... Put another
way, there must be a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as having significantly
altered the “total mix” of information made available.

93) all facts which a reasonable shareholder might consider important.

94) whether a reasonable man would attach importance to the fact
misrepresented or omitted in determining his course of action.

95) Mark J. Loewenstein (2018). “Thinking Fast and Slow About the Concept of
Materiality”, Colorado Law Scholar Commons, Vol. 71, p. 856, 853-868.

96) Joan MacLeod Hemingway (2003). “Materiality Guidance in the Context of
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AdAshd yRAe] Hojo] i AFEA @& Aolal, 7IEe] AuRA deiEH
SAKE T ¢ FEE 36k 7H] s RS AAEsH] of#E Aotk

842 Holl BAIZ & Qirth FEIYRr ARAPIHEE TR B4 g F
o IFS vE ¢ Qe FEE P He2 4l AR fsd] |l
B AES 2Hcket $8% 7RIV e AEE Qfuidtial wAR dut
FARPE el 7Hsi #sd 7Hel S 9= TR 5 %e AR
98 2% JHO FHE AR EASHH 23] 7)o ZIEA o= A
He BF WRAPE ol 88 "Hoke AZ #Rlske Zo] "ot I¥val Be A%
< diSsto] mE 289 FEE 99 glo] I otk WA A= F8
g 5 Aol gdthe JEe A4 88 & oAl fEst] E5gtital T
= Adle FEoleE 450 RS FAISk= Aol Eidsit.

5. M&9| 0|Z7H4(Non—Publicity)

T8 A & WA WR A= 1 ZE| 7)ste] F4Z Asisle o |
ot B AEE AES ARte] dosiE=E FEVF INET 4 ARE B &
nj37ido] siaEch HHZA Aup FeHAPEIA-ARIEBA - JERE - Z AR
AR 532 B9 HEZE Aol HuKcalculated to reach the securities
marketplace through recognized channels of distribution)=|1l, FXAF HEE 7
3} 314 A|7Ha reasonable period of time to react to the information)o] 87+
ok 370 WA A Az disiA HECl TFAEEA Qgtont e HEA
4, SECOl 1% & 2 94 Y(business day)e] F1st o] 2kl Hr} 99)

Insider Trading: A Call for Action”, American University Law Review, Vol. 52,
pp. 1152-1153, 1131-1212.
97) lbid., p. 1154.

98) T 2017. 1. 12. A1 2016%10313 ¥2 5.
99) SEC Insider Trading Policy.
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6. HHo| 0|8 : L5 HHO| 7|gKon the basis of) 2

WEAZE A Aol HEE XE(was aware of)5kal AUACHH Rule 10b5-19]
ofsto] AHo] 7]8f(on the basis of) ARt Ao® FAHN, YA} 2=
(affirmative defense)loiof i}t Rule 10b5-1(b), (09 AFEAHAEES A|=3s}
= A7 AlE Ao UiF BEE ERSHA 29k, A Al iR JEE A5
steEie WRAANE EA] =100 ApdFog ARALS Avd 4 Q= A
L7} Ql2olt AlarshA] il Afshd WRAAH 2 sk 7hsdo] T

AFAARAG HE Adle © A" Al GA WA JERE AFSHA] otoF
St @ A T GAE AW 2T BA(EA daEls- 2O
AABHEAY, WRAFEZE gl A3ARA AHow AEsiAY @ Algo| w2t A
A A7} o] Fo1Aof 5hH, A= AL FAE oA = QF Frt 10D

WEAZE HEE ol8sHA Mt F42 A& Adsid SEARES] 3443
g A=7F AskE & Utk fEuRlE WA ARASAE g =dsto] A
AARAL W22 &2 A YERE ol8sHA] 2 AMS WEAPL FHst
L5 gfjof jity. FA2 wiedt WREAPE F7PF st FAE mieshast & 4
U=, AFARAES AEst] dig 7HEY 94 o ASohd AksAeR o

T8 Wi 27} St st i Sk Aol
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100) # (2019). ‘Pl 855 59 WRAARN AL A=) AR, RHEAPIEAA
2019-11%, p. 2.
101) 2013 SEC Insider Trading Policy.
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IV. LHEXEA2 2XIQ] dEst Alx

o= 23l YRAAY HEE destel] f't Al=E slal Qlek 2021. 5. 18.
5M¥(House of Representatives)& Ei5tal, dA| AYU(Congress) =3 -F8- LA
EA| 99¥3](Committee on Banking, Housing, and Urban Affairs)oll A% %]
t}.102) ol= PFE HE ESfle Zolth103) 116t AUolA 7] WHEE
7190t viso] o=l 1174 AHolAl= 837t 7 Hi= .

TS TVl IFe FAY & 2R JiEE Alor sty dx
(theft), “E{(bribery), 319 FA|(misrepresentation), H|'d A& ZZ(espionage),
A5 dlelE(computer data)- A ZA}AFA(intellectual property)-AH3ZH privacy)
T vk ut ®whA]o] AR FHE, W3Kconversion), S-8{(misappropriation), %
Q=] a1 A1 W9l € (unauthorized and deceptive taking of such
information) & ¥ % WAAHE Z3ole 222 45 471t

disclose or abstain rule2] T ZAE A1R1SJF 9J¥Ha breach of any fiduciary
duty), 712 4] &9 9HKa breach of a confidentiality agreement), Al12F ¢HKa
breach of contract), &% A% &2 =2 F& $¥Ha breach of any code of
conduct or ethics policy), 7914 ©](a direct or indirect personal benefit)S ¢
sto] WLt A1F]9] IHA(relationship of trust and confidence)s HIeH Y 5=
3ksto] FoJgich. HE4FRO] 1A o]l 4iMd o] (pecuniary gain)- B
4} o]9(reputational benefit)- 21 &0} ZI=Lo]] tist JE AJ5(a gift of confidential
information to a trading relative or friend)2.& #2Jslo] ZZlo|L} XFofA] AR
£ AIBEE 49 71R14 o]9fo] Q= Ao R Q110531

Syt ARRAPEES & SEAAHTE WEAe] MAE AR HASISL
102) H.R.2655 - Insider Trading Prohibition Act.

103) Reuters news(2021. 5. 19), “U.S. House passes insider trading bill”.
104) from whatever source, that has, or would reasonably be expected to have, a
material effect on the market price of any such security, security-based

swap, or security-based swap agreement.
105) Dirks v. SEC 9] W-&& &3} 5 Aolct.
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Abstract

The jurisprudence of insider trading law in the United States is established
through the interpretation by the Securities and Exchange Commission(hereinafter
referred to as ‘SEC’) on §10(b) of the Securities Exchange Act of 1934 and Rule
10b-5 confirmed by the court decision.

The United States Court of Appeals” decision on the SEC v. Texas Gulf Sulphur
Co. declared insider trading a securities fraud in 1968. The Supreme Court’s
decision on the Chiarella v. the United States, Dirks v. SEC, and the United States
v. O'Hagan further developed the jurisprudence of insider trading law. The SEC
continues to expand the legal principles of insider trading to respond to new types
of insider trading.

As of May 2022, the Insider Trading Prohibition Act is pending in the United
States Congress to codify insider trading laws.

I believe that United States legal principles of insider trading are worthy of

reference to restore fairness in the Korean capital market.

% Key words: Securities Fraud, Insider Trading, Non-Face-to-Face
Transactions, Duty to Disclose, Fiduciary Duty Theory,
Misappropriation Theory, Anti-Fraud Provisions, Insider
Trading Prohibition Act, Unfair Securities Trading,

Securities Exchange Act of 1934






